
BEFORE

THE PUBLICSERVICECOMMISSIONOF

SOUTHCAROLINA

DOCKETNO. 2001-209-C- ORDERNO. 2001-647

JULY 10,2001

IN RE: Applicationof BellSouth )
Telecommunications,Inc. to ProvideIn- )
RegionInterLATA ServicesPursuantto )
Section271of theTelecommunicationsAct )
of 1996. )

)
)

This matter comes before the Public Service Commission of South Carolina (the

Commission) by way of a Motion from BellSouth Telecommunications, Inc. (BellSouth)

requesting permission from the Commission to file certain documents on CD-ROM in

lieu of paper copies in this matter. Additionally, NewSouth Communications

(NewSouth) and the South Carolina Cable Association (Cable Association) filed a

Motion to Reconsider Scheduling Decision and NuVox Communications, Inc. (NuVox)

and United Telephone Company of the Carolinas and Sprint Communications Company,

L.P. (collectively, Sprint) filed letters in support of the Motion to Reconsider Scheduling

Decision.

ORDER GRANTING j

MOTION TO ACCEPT _/
COPIES ON CD-ROM _Y

AND RULING ON

MOTIONS TO

RECONSIDER

SCHEDULING

Motion to Accept Copies on CD-ROM in Lieu of Paper Copies

BellSouth asserts in its Motion to Accept Copies on CD-ROM in lieu of paper

copies, that the filing of certain documents in this docket on CD-ROM will foster

efficiency in the filing process. 26 S.C. Code Ann. Regs. 103-832 (Supp. 2000) provides

pleadings to be filed in one original and ten (10) copies, unless otherwise specified by the
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Division Director'. BellSouthrequeststhat the Commissionacceptone(1) original and

one(1) papercopyof all testimonyandexhibitsfiled in supportof theNotice, alongwith

an additionaltwenty-four (24) copiesof all suchtestimonyand exhibitson CD-ROM.

Moreover, BellSouthbelievesno prejudicewill occur if its requestis grantedby the

Commission.

Motion to Reconsider Scheduling Decision by NewSouth Communications and South
Carolina Cable Television Association

On June 4, 2001, this Commission issued Order No. 2001-532, wherein it granted

BellSouth's request to set the week of July 23, 2001, for the hearing in the instant docket.

In Order' No. 2001-532, the Commission stated that it recognized that the hearing in this

matter may not be completed in one week; however, the hearing would commence on

July 23, 2001, and the proceeding would be continued to a later date if necessary.

In its Motion to Reconsider' the Commission's scheduling decision in Order No.

2001-532, NewSouth and the Cable Association explicate numerous reasons as to why

the Commission should reject BellSouth's request for an expedited hearing on July 23,

2001. According to NewSouth and the Cable Association, the rejection of BellSouth's

request for a hearing on July 23, 2001, will allow for the appropriate development of the

issues in this docket.

First, NewSouth and the Cable Association incorporate in their Motion AT&T

Communications of the Southern States, Inc.'s (AT&T) May 14, 2001, Memorandum and

attachments, in response to BellSouth's request for an expedited hearing. NewSouth and
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theCableAssociationarguethat AT&T's argumentsarecompellinganddemonstratethat

thereis no reasonto expeditethehearingin thismatter.

Moreover,accordingto NewSouthandthe CableAssociation,BellSouthhasnot

demonstrateda reasonfor the abbreviatedopportunity for discovery and preparation

which will result from the hearingcommencingon July 23, 2001. NewSouthand the

CableAssociationindicatethatin BellSouth'scommentsfiled in DocketNo. 2000-13-C,

the Generic Proceedingto AddressPerformanceMeasuresand Third Party Testing,

BellSouthurgedthe Commissionnot to orderits own third-party testingof Operational

SupportSystems(OSS)but to rely on thethird-partytestingbeingconductedin Georgia

andFlorida. NewSouthandtheCableAssociationopinethatthis Commissionshouldnot

move forward with thehearingin this docketuntil GeorgiaandFlorida havecompleted

their reviews and that the FederalCommunicationsCommission(FCC) will consider

GeorgiaandFlorida to be "anchor"'stateswith respectto SouthCarolina. Therefore,the

FCCwill not reviewtheSouthCarolinaapplicationuntil it hasreviewedtheapplications

from theanchorstates.

NewSouthandtheCableAssociationalsoarguethatunderBellSouth'sexpedited

schedule,the periodof time allowedfor discoveryandhearingpreparationis insufficient

to comply with the basic requirementsof Section1-23-320(e)of the SouthCarolina

AdministrativeProceduresAct. Thevolumeof material filed by BellSouththusfar will

limit the partiesto this proceedingsufficient time to preparefor a hearingon July 23,

2001,accordingto NewSouthandtheCableAssociation.
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The Motion to ReconsiderSchedulingDecision also statesthat the time frame

allowedunderthepresentscheduledoesnot permitthe Commissionanadequateamount

of time to adequatelyreviewBellSouth's271 applicationandits voluminoussupporting

documentsin orderto makeameaningfulrecommendationto theFCC. NewSouthand

the CableAssociationarguethat everystatewheretherehasbeena successfulSection

271 applicationhas involved an active review by a statecommissionlasting well in

excessof ayear'.

In closing,NewSouthandthe CableAssociationstatethat fundamentalfairness

requiresa sufficient opportunityfor the partiesto review andconsiderthe Application

andsupportingmaterials. Additionally, NewSouthandtheCableAssociationopinethat

there is simply no good reasonwhy the proceedingin the instant docket shouldbe

rushed; the result will be a decision, even if it is an endorsementof BellSouth's

Application, thatcouldnotbepersuasivewith theFCC.

Letter from NuVox Communications, Inc.

On June 7, 2001, NuVox Communications, Inc. (NuVox) filed a letter requesting

that the Commission reconsider its hearing date and procedural schedule it has

established. According to NuVox, on May 16, 2001, BellSouth filed a compact disk with

the Commission which contains 93 files totaling 214 megabytes of data. NuVox opines

that by any account, measure, or comparison, the volume of BellSouth's filing is

staggering. Moreover, NuVox points out that should a person petition to become a party

to the instant docket on June 21, 2001, then that party would have eighteen days to
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reviewBellSouth'stestimonyandexhibits,consistentwith theproceduralschedulesetby

theCommission,to file testimonyonorbeforeJuly9, 2001.

NuVox continuesby statingthat anticipatingthat assumedpartiesin this Docket

were provided with BellSouth's filing on May 16, 2001, the period of time between

BellSouth's filing and the due date for testimonysimply doesnot provide the parties,

including the Staff, with adequatetime to reviewthe volumeof testimonyandexhibits.

Finally, NuVox arguesthat BellSouth's May 16, 2001, filing does not include the

performancemeasuresdataBellSouthwill file with the Commissionon or before June

18,2001;NuVox believesthis informationwill alsobevoluminous. Therefore,NuVox

requeststhatthe Commissionreconsiderthe hearingdateandproceduralscheduleit has

established.

Letter from United Telephone Company of the Carolinas and Sprint Communications

Company, L.P.

On June 11, 2001, the Commission received a letter from United Telephone

Company of the Carolinas and Sprint Communications Company, L.P. (collectively,

Sprint) wherein Sprint supported NewSouth and the Cable Association's Motion to

Reconsider Scheduling Decision. In its letter, Sprint argued that the §271 proceeding is

of great importance to the people of South Carolina and to the companies involved.

Sprint also opined that the issues in this docket are complex, the filings are voluminous,

and the Commission to some extent will be acting in reliance on the results being

performed, but not yet completed and reported upon, in other states. In Sprint's opinion,

there will not be sufficient time for discovery and adequate presentation of this important
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case;dueprocessrequiresmoretime andthe adoptionof amoreconsideredpace. Sprint

believes the Commissionshould consider the following issueswhen establishinga

proceduralandhearing schedule: the critical marketentry issueswhich remainunder

considerationby the Commissionat this time; the unresolvedstatus of testing of

BellSouth'sOperationalSupportSystems;andtheadditionalquestionssetout in Sprint's

earlierPetitionfor Order Soliciting Comments on Proposed Hearing Schedule.

BellSouth's Letter of Intent to File a Response to any Motions and BellSouth's

Reply to NewSouth Communications' and South Carolina Cable Television
Association's Motion to Reconsider Scheduling Decision

In a letter dated June 8, 2001, BellSouth notified the Commission of its intent to

file a Response to any Motions for Reconsideration filed by other parties in this

proceeding. BellSouth argued the Motions for Reconsideration should be denied as

BellSouth is prepared to move forward to prove to the Commission that it has taken all

actions necessary to open local markets to competition in South Carolina in satisfaction

of the requirements of Section 271 of the Telecommunications Act. Moreover, BellSouth

opined that the parties' arguments have no merit and should not dissuade the Commission

from its original decision. For example, BellSouth states that the bulk of the documents

NuVox references in its letter are currently used in NuVox's business operations.

Additionally, BellSouth states that other lengthy documents should be very familiar to

NuVox, as they are documents developed in collaboration between the parties and

BellSouth in Georgia to develop performance measures and third party testing.

Furthermore, BellSouth states that it served all parties with a copy of its documents on
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May 16,2001, asa courtesyin orderto allow the partiesto have accessto all relevant

informationfor anadditionalamountof timeprior to thehearing.

In its Reply, BellSouth contendsthat the proceduralscheduleset forth by the

Commissionprovidesall partiesameaningfulopportunityto file testimonyandto present

live witnessesin supportof their positions. BellSoutharguesthat the competitivelocal

exchangecarriers(CLECs)know thatBellSouth is in compliancewith the Act, andthe

CLECs are using proceduralweaponsto attempt to delay BellSouth's entry into the

interLATA market and to deny South Carolina consumersthe benefits of a truly

competitivetelecommunicationsmarket.

In the Discussionsectionof its Reply, BellSouth outlines severalreasonsthe

Commission should deny the Motion to Reconsider. First, BellSouth arguesthe

Commissionshoulddenythe Motion becauseit doesnot presentanynew argumentsor

mistakesof law. BellSouthstatesthat AT&T hasalreadyfiled a responseobjecting to

BellSouth's request that a hearing date be reserved for this proceeding. More

specifically,BellSouthassertsthat AT&T previouslyraisedeverysubstantiveargument

made in NewSouth'sand the CableAssociation'sMotion, which is currently pending

before the Commission. Moreover,BellSouthnotesthat the Commissiondid not find

any of the objectionsin AT&T's Motion persuasiveand the Cable Associationand

NewSouth have not presentedany grounds upon which the Commission should

reconsiderits decision. Furthermore,BellSouthcontendsthat given the Commission's

obligationto comply with the law, BellSouthpresumesthat the Commissionconsidered

all dueprocessimplicationsof its schedulein its previousruling.
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Next, BellSouth arguesthe most compelling reasonthe Commission should

proceedwith the hearingas scheduledis the current stateof competition in the local

marketin SouthCarolina. BellSouthcitesdataregardingaccesslinesutilizedby CLECs

to supportthis contention. For example,BellSouthestimatesthat asof March 2001,

CLECs served approximately151,000lines in South Carolina,which translatesinto

approximately9.4%of the localmarket. In supportof its argument,BellSouthalsocites

referencesfrom the FCC which indicate, in BellSouth's opinion, that increased

competitionin the localmarketexistsin SouthCarolina.

BellSouthassertsthatthe Commissioncanandshouldrely oncommercialusage.

According to the Reply, BellSouth will submit to the Commissionperformancedata

evidencingbothcommercialusageofBellSouth's OSSandthelevel of performancewith

which BellSouthprovidesCLECsaccessto its OSS. In largepart, BellSouthwill prove

its compliancewith Section271throughcommercialusageandperformancedata.

Next, BellSoutharguesthe Commissionshouldnot wait on thecompletionof the

Florida test. Instead,BellSouthencouragesthe Commissionto rely on the resultsof the

Georgiatest. BellSouthstatesnumerousreasonsin its Reply asto why theCommission

shouldrely on theresultsof the Georgiatest. Accordingto BellSouth,onereasonthe

Commissionshouldrely on the Georgiatest is, like the New York test,KPMG was an

independenttester';conducteda military-style test, madeefforts to place itself in the

position of an actual market entrant; and made efforts to maintain blindnesswhen

possible. Furthermore,the Georgiatestcoveredover 1,170test criteria andthe Georgia

testincludedsignificantopportunityfor CLEC input. BellSouthbelievestheGeorgiatest
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is thoroughandrobustandwill providethe Commissionampleevidenceof BellSouth's

compliancewith the competitivechecklistfor thoseareasfor which BellSouthdoesnot

havecommercialusagein SouthCarolina.

Moreover,BellSouthassertsthat the Commission'sscheduleprovidesall parties

dueprocess.First,BellSouthstatesthatalthoughits filing wasvoluminous,themajority

of the documentssubmittedby BellSouthareorderingguidesand otherpublic material

that are generallyavailableto CLECs on the Internetand areused by CLECs to do

businesswith BellSouth;therefore,becauseCLECsmustbe familiar with suchmaterial

in order to operatetheir businesses,few documentsand very little information in

BellSouth's filing shouldbe unfamiliar to NewSouthandthe CableAssociation. Next,

BellSoutharguesthatNewSouthhasbeeninvolvedin Section271 proceedingsin many

states,including Alabama,Georgia, Florida, Louisiana, and Mississippi. Moreover,

accordingto BellSouth, the CLEC reply datesfor all of thesestatesoccurbefore the

hearingin this docket- July 23,2001. Therefore,NewSouthshouldbe ableto prepare

for the scheduledhearing,asBellSouth'sapplicationin this docketis almostidenticalto

applicationsfiled in otherstates.

Finally, BellSoutharguesthat thereis no needto delaythehearingin this matter

asthe time provided to the parties in this caseis comparableto what is customarily

granted. As the Commissionhasgrantedthe partiesin this proceedingsevenweeksto

prepare for the July 23, 2001, hearing,BellSouth is of the opinion that it would be

improperto scheduleahearingdateafter July 23, 2001. BellSouthbelievesthe current
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scheduleprovides ample time for each party to presentits position on BellSouth's

applicationandthatit is in thepublic interestto commencethehearingonJuly23,2001.

Findings of Fact

1. On May 16, 2001, BellSouth filed a Notice of Intent to file a Section 271

Application with the Federal Communications Commission at the South Carolina Public

Service Commission. Additionally, on May 16, 2001, BellSouth filed an original and one

paper copy of twenty-four CD-ROM copies of the direct testimony and exhibits of John

Ruscilli, Keith Milner, David Scollard, Ken Ainsworth, Ronald Pate, A1 Heartley, Jerry

Latham, Thomas Williams, A1 Vamer, and Wayne Gray.

2. BellSouth filed a Motion to Accept Copies on CD-ROM in lieu of Paper

Copies with the Commission on May 16, 2001. BellSouth should be allowed to file its

testimony and associated exhibits in a PDF format on CD-ROM due to the magnitude of

its testimony and exhibits.

3. On June 4, 2001, the Commission issued Order Number 2001-532 wherein

the Commission granted BellSouth's request to set the week of July 23, 2001, for the

hearing in the instant docket.

4. Also, on June 4, 2001, the Commission issued Order Number 2001-533.

This Order established prefiling deadlines for the instant proceeding.

5. On Jtme 6, 2001, NewSouth and the Cable Association filed a Motion to

Reconsider the Scheduling Decision issued in Commission Order Number 2001-532.
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6. On June7, NuVox also requestedthat the Commissionreconsiderthe

hearingdate and proceduralscheduleit establishedin Order Numbers2001-532and

2001-533.

7. Sprint alsofiled correspondencewith the Commissionon June11, 2001,

whereinSprint supportedNewSouth'sMotion for Reconsideration.

8. BellSouthfiled a Replyto NewSouthandtheCableAssociation'sMotion

to ReconsiderSchedulingDecisiononJune11,2001,with theCommission.

9. While BellSouth's filing of testimony and associatedexhibits in this

docket is voluminous, it appearsthat the majority of the documentssubmittedby

BellSouthare orderingguidesand otherpublic material that aregenerallyavailableto

CLECs on the Internetand areusedby CLECsto do businesswith BellSouth. Hence,

most of the documentsfiled by BellSouthshouldbe familiar to CLECs. Therefore,the

commencementof ahearingin this docketshouldbeginonJuly23,2001.

10. Additionally, the hearingin this docket shouldbe bifurcateddue to the

numberandcomplexityof issuesinvolvedin the instantproceeding.Bifurcation of the

hearing should allow the parties in the case the opportunity to thoroughly analyze,

present,andcross-examinewitnessesregardingtheissuesin thiscase.

Conclusions of Law and Discussion

1. We find BellSouth's request to file one (1) original and one (1) paper copy

of all testimony and exhibits filed in this docket, along with the additional twenty-four

(24) copies of all such testimony and exhibits on CD-ROM reasonable. BellSouth shall

file one (1) original and one (1) paper copy of all testimony and associated exhibits, along
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with an additionaltwenty-four (24) copiesof all suchtestimonyandassociatedexhibits

in aPDF formatonCD-ROM. Dueto thesizeof thetestimony,electronicfiling provides

an innovativeapproachto filing importantandessentialdocumentsin this matter. We

strongly encourageother parties in this Docket to also file their documents(i.e.,

testimonyandassociatedexhibits)electronically.

2. RegardingtheMotion to ReconsiderSchedulingDecisionfiled onbehalf

of NewSouthand the CableAssociationand the letters in supportof the Motion from

NuVox andSprint,we agreethat thetestimonyis voluminous. However,it appearsthat

manyof thedocumentsfiled by BellSoutharecopiesof manualsandelectronicinterfaces

suchas TelecommunicationsAccessGateway(TAG) andLocal ExchangeNavigation

System(LENS), which shouldbe familiar to CLECsastheseprogramsareutilized by

CLECs to do businesswith BellSouth. The CLECs familiarity with thesedocuments

shouldminimize the workloadof the partiestherebymakingthe testimonyvolume and

casepreparationlessburdensome.

3. In recognitionof the importanceof this matterto the variousparties,and

to providefor animprovedandthoroughprocess,theCommissiongrantsreconsideration

of the schedulingdecisionin-part. Thehearingshallbe bifurcatedso that the issuesin

this casecanbe analyzedthoroughly. The first part of the hearing shall proceedas

scheduledon July 23, 2001. The secondpart of thehearingshallcommenceon August

27, 2001. During the July 23, 2001hearing,BellSouthis directedto organizeits direct

testimonyto addressthe entire fourteen-pointchecklistgenerallyand specifically,with

the exceptionof the testimony of Varner. Responsivetestimony by other parties,
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including the CommissionStaff, shall be given in responseto BellSouth's direct

testimony.

4. Mr. Varner's testimony shall be presentedat the conclusion of the

testimonyof the fourteen-pointchecklist. Mr. Varner'stestimonyis eighty-sixpagesin

length and addressesInterim ServiceQuality Measurements,BellSouth's Responseto

Third PartyTesting,andBellSouth'sSelf-EffectuatingEnforcementMechanism(SEEM)

or PenaltyPlan. BellSouthshall focusonThirdPartyTestingandthePenaltyPlan from

Varner'stestimonyduringtheJulyhearing.

5. PerformancedataandmeasuresandinformationregardingtheSection271

processin Georgiashall be presentedduring the Augusthearing. It is anticipatedthat

Mr. Varner will completethe remainderof his testimonydealing with performance

measures,if his testimonyis not concludedduringtheJuly23, 2001,proceeding.Parties

arestronglyencouragedto providedetailedarguments,analysis,dataand exhibitsduring

theAugusthearingregardingdifferencesin Section271 GeorgiaandFlorida third party

testingandperformancemeasures.

6. Moreover,regardingtheprefiling datesfor testimonyandexhibits for the

August 27, 2001 proceeding,BellSouthshall prefile its testimonyand exhibits on or'

beforeJuly 25, 2001. Additionally, the Commission Staff and intervenors shall prefile

testimony and exhibits on or before August 13, 2001. (Material may be post-marked on

these dates.) Also, any rebuttal testimony and exhibits shall be prefiled on or before

August 20, 2001, and any surrebuttal testimony and exhibits shall be prefiled on or
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beforeAugust 23,2001.(Materialmustbe in the officesof the Commissionandin the

handsof thepartieson thesedates.)

IT IS THEREFOREORDEREDTHAT:

BellSouth'sMotion to AcceptCopiesonCD-ROM in lieu of PaperCopies
°

is granted.

2. NewSouth and the Cable Association's Motion to Reconsider Scheduling

Decision and NuVox and Sprint's request to reconsider the prior scheduling decision is

granted in part as addressed above in this Order. The hearing in this matter shall be

bifurcated and handled in the manner outlined above in this Order.

3. This Order shall remain in full force and effect until further Order of the

Commission.

BY ORDER OF THE COMMISSION:

Chairman

ATTEST:

'Executive D_6tor

(SEAL)


